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No. 15,715 
STEVE MILONE, et al., 
and 
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Appellant 


Vv. 


JOHN F. ENGLISH, et al., 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District Court 


for the District of Columbia, entered May 4, 1960, as and for March 30, 
1960, confirming the removal of Lawrence T. Smith from the Board of 
Monitors established pursuant to the Consent Decree approved by this 


2. 
Court in English v. Cunningham, 106 U.S. App. D.C. , 269 F.2d 517 
(1959), cert. denied 361 U.S. 897, 905 (1959). See also Cunningham v. 


English, 106 U.S. App. D.C. __, 269 F.2d 539 (1959), cert. denied 361 


U.S. 897, 905 (1959), rehearing denied 28 U.S. L. Week 3227 (Jan. 25, 
1960.) Appellants Steve Milone, Andrew Boggia, Frank Kennedy, Thomas 
Manning, John McManus and George Becker are six of the 13 plaintiffs in 
this action. Appellant Lawrence T. Smith is the Monitor whose removal 
from the Board of Monitors was the subject of the order of May 4, 1960. 
Jurisdiction of this appeal is vested in this Court by virtue of Section 1291 
of Title 28, United States Code (Act of June 25, 1948, c. 646, 62 Stat. 929.) 
On May 12, 1960, this Court stayed the order below pending disposition of 
the appeal or further order of this Court. 


* 


STATEMENT OF THE CASE ~ 


Background of the Smith Appointment 


On July 13, 1959, Lawrence T. Smith was sworn in as a member of 
the Board of Monitors. He had been nominated by 12 of the 13 plaintiffs to 
fill the vacancy caused by the resignation from the Board of Mr. Godfrey P. 
Schmidt, at that time the attorney for these same 12 plaintiffs. (Ex. H, p. 
¥7 Citations are to the papers filed in No. 15,715 in connection with the 

motion for stay and also to the April 8, 1960, deposition of Godfrey 


P. Schmidt which has been filed in the Court below and relevant por- 
tions of which are reproduced in an Appendix to this Brief. 
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1, Motion for Stay and Other Relief; see also Schmidt nen April 8, 


1960, p. 36, reproduced in Appendix.) On September 29, 1958, defendants 
had filed in the District Court a motion seeking Mr. Schmidt's removal 
from the Board. As noted in this Court's opinion of June 10,/ 1959, in 
English v. Cunningham, 106U.S. App. D.C. __, 269 F.2d 517, at 525, 
Mr. Schmidt filed detailed answers to this motion for removal, an oppor- 
tunity for presentation of evidence was provided and the District Court made 
findings of fact. The District Court concluded that the charges were un- 
proved and denied the motion for Mr. Schmidt's removal. This Court re- 
versed the finding that Mr. Schmidt was not involved in a conflict of interest 
and held that the question of whether or not the conflict disqualified Mr. 
Schmidt as a Monitor should be determined on the remand of the case "in 
the exercise of a sound judicial discretion." No further proceedings were 
held below concerning the motion to remove Mr. Schmidt. Instead, Mr. 
Schmidt resigned and Mr. Smith, appellant here, was appointed to replace 
him. Mr. Schmidt, however, continued as attorney for the 12 plaintiffs 
who had designated Mr. Smith as plaintiffs' member of the Board of Moni- 
tors. 
The 13th plaintiff, John Cunningham, had previously |split off from 
‘the other 12 and was no longer represented by Mr. Schmidt. On September 
2, 1959, Mr. Cunningham filed a motion with the District Court asking for 
the removal of Mr. Smith from the Board of Monitors; he also sought the 
removal of Mr. Martin F. O'Donoghue, Chairman of the Board. Monitor 


Smith and Chairman O'Donoghue filed oppositions and affidavits and the 
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motion was set down for hearing. However, at a pretrial conference on 
October 12, 1959, the motion was submitted to the District Court. The 
District Court denied the motion; and on April 14, 1960, that decision was 
upheld on appeal, this Court stating that "we are. . . of the view that the 


District Court did not abuse its discretion in denying the motion." Cun- 


ningham v. O'Donoghue and Smith, No. 15, 483, April 14, 1960. 


Status of this Appeal 

On March 29, 1960, prior to this Court's decision in No. 15, 483, 
on April 14, 1960, Monitor Smith was summoned to the District Judge's 
chambers and was told that unless he resigned by the following day he 
would be removed. No one else was present. His request to know the 
nature of the charges against him and for a hearing was refused. (Ex. H, 
Motion for Stay and Other Relief.) The following day, Monitor Smith, 
through his attorneys, who had just been retained, declined to resign and 
requested a hearing; counsel also requested five days’ time within which to 
submit a statement or memorandum. (Ex. D-1, Motion for Stay and Other 
Relief.) These requests were denied; and that same day, March 30, 1960, 
Judge Letts sent a letter to Monitor Smith purporting to terminate his ser- 
vice as a Monitor. (Ex. D-2, Motion for Stay and Other Relief.) Two days 
later, on April 1, 1960, one Terence F. McShane was sworn in as Mr. 
Smith's purported successor. (Schmidt Deposition, April 8, 1960, p. 40, 


reproduced in Appendix to this Brief. ) 
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An appeal from the Smith removal was taken to this Court (No. 


15, 647); but, a motion for stay having been filed, this Court, on April 


15, 1960, dismissed the appeal because the removal had not 


formalized by anorder. The order of dismissal stated that 


been 


the dis- 


missal was without prejudice to an application being made to the District 


Court for an order which would "place appellant, Smith, in a| position to 


appeal from his removal." (Order of April 15, 1960, in No. 


Ex. E, Motion for Stay and Other Relief.) Subsequently, on 


15, 647, 
May 4, 1960, 


an order was obtained from the District Court formalizing the action taken 


by Judge Letts on March 30, 1960, purporting to terminate Mr. Smith's 


services as a Monitor. (Ex. F, Motion for Stay and Other Relief.) This 


appeal was then filed. The District Court having refused a request to 


stay the removal, a motion for stay was filed here; and, after argument 


on May 12, 1960, the removal was stayed from the bench. Also on May 


12, 1960, this Court entered a written order, to be effective|/ pending dis- 


position of this appeal or further order of the Court, staying the removal 


of Mr. Smith from his office as Monitor, staying the action purporting to 


nominate a successor to Mr. Smith, and directing the District Court to 


continue Mr. Smith as a Monitor. 


Background of the Smith Removal 


The manner in which the removal of Monitor Smith was accom- 


plished did not become clear until many weeks after the event. On March 


29 and 30, Monitor Smith did not know why, or at whose instance, he was 


6. 

being removed. The plaintiffs in the action were similarly in the dark--or 
at least the majority of them were. Much of the mystery has been removed, 
however, by papers filed in this and other appeals, particularly in connection 
with the motions for stay in this appeal and in No. 15, 647. The deposition of 
Mr. Schmidt taken on April 8, 1960, and filed below is also instructive in this 
regard. (See Appendix. ) 

On March 28, 1960, Godfrey P. Schmidt addressed a letter to Judge 
Letts from New York'in which he asked the Judge "to remove Lawrence Smith 
or to ask for his resignation." (Ex. B, Affidavits In Opposition to Motion for 
Stay and Other Relief, captioned in No. 15, 647 but obviously intended for fil- 
ing in No. 15,715.) The next day, March 29, in the Judge’s chambers in 
Washington the Judge told Mr. Smith to resign or be fired. (Ex. H, Motion 
for Stay and Other Relief.) As grounds for the requested removal Mr. 
Schmidt relied on the following: newspaper dispatches; the fact that he, 
Mr. Schmidt, no longer trusted Mr. Smith "as good"; disagreements be- 
tween Mr. Smith and the Chairman of the Board of Monitors and alleged 
criticisms of the latter by the former; positions taken by Mr. Smith as a 
Monitor which Mr. Schmidt characterized as being in opposition to plain- 
tiffs; and a telephone conversation with one Robert Kennedy. The letter 


stated that Mr. Schmidt was approaching the Judge "as plaintiffs’ counsel” 


and that the request for the removal of Smith was made "/i/n my capacity 


as counsel for the plaintiffs." (Ex. B, Affidavits In Opposition to Motion 
for Stay and Other Relief.) The letter supplemented previous oral com- 


munications by Mr. Schmidt to the Judge, also ex parte, complaining 
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about Monitor Smith. (See p. 12, Affidavits In Opposition to 


Motion for Stay 


and Other Relief.) The letter concluded that the mere fact that counsel for 


plaintiffs opposed Mr. Smith was enough to require his removal. (Ex. B, p. 


4, Affidavits In Opposition to Motion For Stay and Other Relief.) The letter 


neglected to state, however, that Mr. Schmidt was no longer 


sel. 


Status of Mr. Schmidt as Plaintiffs’ Counsel 


plaintiffs’ coun- 


Mr. Schmidt has stated that the letter was dictated on March 13 or 


20. (Affidavits In Opposition to Motion for Stay and Other Relief, p. 10.) 


It was not typed and signed, however, until March 28; and by/ that time Mr. 


Schmidt had been discharged by plaintiffs. Just two days before, on March 


26, 1960, he had been discharged as plaintiffs’ attorney (Ex. 


C, Motion for 


Stay and Other Relief) and so notified by a telegram which read as follows 


(Ibid. ; see also Ex. C, Affidavits In Opposition to Motion for Stay and Other 


Relief): 


"At a meeting of the plaintiffs today a majority 
voted to terminate your services as counsel 
effective now. Andrew Boggia, Chairman, 
Steve Milone, John McManus, Frank Kennedy, 
Tom Manning, George Becker, Hobart Gale, 
John Molloy. " 


The course of events leading up to this telegram was 


as follows: Pre- 


viously, on or about March 22, each of the 12 plaintiffs had received a letter 


from Mr. Schmidt, dated March 21, 1960, reporting a disagreement between 


Mr. Schmidt and Mr. Smith and saying, in pertinent part: 


WW 


Unless I receive 
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the approbation of a majority of the plaintiffs respecting my view of this 
crucial matter, I cannot serve as Plaintiffs’ counsel." (Underlining in 
original.) (Ex. B to Ex. 6, Reply to Answer to Motion for Stay and Other 
Relief.) On March 22, this letter was discussed at a meeting of seven 
plaintiffs, all of whom voted to accept Mr. Schmidt's resignation; and Mr. 
Schmidt was so advised by telegram. Mr. Schmidt thereupon wrote 
another letter dated March 24 stating that he had not intended to resign. 
The aforementioned March 26 meeting was thereupon convened; 11 plain- 
tiffs were present in person and one by proxy. Seven plaintiffs voted to 
terminate Mr. Schmidt's retainer; four (including the one who was repre- 
sented by proxy) were opposed; and one abstained. Prior to the vote the 
plaintiffs were polled individually by the Chairman of the meeting as to 
whether each would be bound by the action of the majority on the question 
of retention of counsel, no matter what the outcome of the vote. All agreed 
to do so. (Ex. 6, pp. 6-7, Reply to Answer to Motion for Stay and Other 
Relief, No. 15,715.) After the vote the telegram quoted at the end of the 


preceding paragraph was sent to Mr. Schmidt. 


Minority Plaintiffs’ Role in Smith’s Removal and McShane's 
Appointment 


It is thus clear that at the time Mr. Schmidt sent his March 28 
letter, in which he purported to speak as counsel for plaintiffs, he no 
longer represented the majority of the plaintiffs. There is now on file 


in the District Court'a document signed by five plaintiffs requesting Mr. 
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Smith's removal. (Ex. A, Motion for Stay and Other Relief!) However, 
this document is dated March 30, 1960, the day after Judge Letts told Mr. 
Smith to resign or be fired. Moreover, the document was never served 
upon any of the plaintiffs who are appellants here or upon Monitor Smith. 
In fact, the docket in the District Court reveals that it was not filed there 
until April 27. 

There is also on file in the District Court a document dated April 

1, 1960, in which these same five plaintiffs nominate three persons to suc- 


ceed Monitor Smith. (Ex. B, Motion for Stay and Other Relief.) This may 


have been the document Mr. Schmidt had reference to when he testified that 


the nomination of Mr. McShane as Mr. Smith's purported successor "was not 

done just by a personal visit. It was done by mail." At least it is the only 

document nominating McShane that these appellants know of.) Mr. Schmidt 

has testified, however, that his letter nominating McShane was written 

before April 1--which would mean it was written before even five plaintiffs 

nominated McShane. The first name in the list of nominees in the April 1 

document was that of Terence F. McShane, who was sworn in by Judge 

Letts in Washington the same day that these five plaintiffs signed this docu- 

ment (presumably in the New York area, where they all reside.) This docu- 

ment, too, was never served upon any of the plaintiffs who are appellants here, 

or upon Monitor Smith. It, too, was not filed in the District Court until April 

27. 
Later, another plaintiff signed a paper requesting the/ removal of Moni- 


tor Smith and the appointment of Mr. McShane. But this did not happen until 
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April 26, long after the event. (See the Docket entries from the District 
Court. ) 
At best, Mr. Schmidt represented only five of the 12 plaintiffs when 
he asked for Mr. Smith's removal and Mr. McShane’s appointment. (And 
it may be that he did not at that time represent any of them, since at the 


meeting of March 26 the plaintiffs had agreed to be bound by majority vote. 


Ex. 6, p. 7, Reply to Answer to Motion for Stay and Other Relief.) This is 


not disputed. Mr. Schmidt recognized it himself when he testified by depo- 
sition on April 8, 1960, that Mr. McShane "was appointed at the suggestion of 
the five-named plaintiffs whom I represent." (Schmidt Deposition, April 8, 
1960, p. 35, reproduced in Appendix. ) 

As far back as December 28, 1959, Mr. Schmidt had lacked authority 
to make a nomination’ on behalf of plaintiffs for membership on the Board of 
Monitors. (Ex. 6, pp. 8-9, Reply to Answer to Motion for Stay and Other 
Relief.) Neither Mr.’ Schmidt nor Judge Letts paid any heed to this limita- 
tion on Mr. Schmidt's authority. For that matter, it does not appear that 
any heed was paid to the fact that Mr. Schmidt spoke for only a minority 
of the plaintiffs (if, indeed, he spoke for any at all) in procuring the Smith 
removal and the McShane appointment. In fairness to Judge Letts, however, 
it must be pointed out that it does appear that he was aware on March 29 and 


30 that Mr. Schmidt had been discharged by a majority of the plaintiffs. 


Conclusion 


Monitor Smith denies the charges contained in Mr. Schmidt's letter 
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of March 28, 1960, to Judge Letts and contends, as a substantive matter, 
that no cause exists for his removal. (See Reply to Answer|to Motion for 
Stay and Other Relief.) However, since there were no pleadings or hearing 
below, there is no occasion to go into what may be called the substantive 
aspects of the matter on this appeal. It is sufficient to note|here that Moni- 
tor Smith was removed summarily, without hearing and without prior notice, 


either to himself or to the plaintiffs whose designee he was, |on the basis of 


ex parte representations from the attorney who had formerly represented 


all of the 12 interested plaintiffs, and who now represents six of them, but 
who at the time of Monitor Smith's removal represented, at most, only five 


of them. 


STATUTES, REGULATIONS OR RULES INVOLVED 


There is no statute, regulation or rule, as such, involved in this appeal. 
However, the Consent Order of January 31, 1958, is analogous to a statute or 
regulation insofar as this case is concerned. Section 2 of the Consent Order 
provides, in pertinent part, as follows: 


", . . . In the event of the inability of unwilling- 
ness to serve, or other disability on the part of any 
Monitor, he shall be relieved of his duties and jdis- 
charged of the obligations hereunder, and a succes- 
sor Monitor shall be appointed in his place by the 
Court upon nomination by the party or parties, | as 
the case may be, who nominated the Monitor to 
whose office the successor Monitor shall be ap- 
pointed. Furthermore, the Monitors are at all 
times subject to removal by this Court in the exer- 
cise of its discretion for any cause and are sub- 
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ject as officers of the Court to supervision and 
direction of the Court in performing these duties 


as hereinafter enumerated. " 


STATEMENT OF POINTS 


1. The District Court abused its discretion under the Consent Order 
and deprived Monitor Smith and plaintiffs of due process of law in summarily 
dismissing Monitor Smith from his office on the Board of Monitors without 
notice of charges against him, and without a hearing on the ex parte request 


of plaintiffs’ discharged attorney. 


2. This abuse of discretion by the District Court is reviewable by 


this Court on appeal. 


3. The alleged substantive charges against Monitor Smith, all of 


which have been denied, are not before this Court. 


SUMMARY OF ARGUMENT 


1. The Congent Order creating the Board of Monitors, previous 
litigation involving the status and tenure of Monitors, and established re- 


quirements of due process of law prohibit the summary discharge of a 


member of the Board of Monitors. In discharging Monitor Smith, Judge 


Letts did not afford Monitor Smith or the plaintiffs whom Monitor Smith 


represented notice of the alleged charges against him, an opportunity to 
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reply to those charges, or a hearing on those charges. In 


Letts violated and disregarded the Consent Order, a prior 


so| doing, Judge 


decision of this 


Court, and the fundamental requirements of due process of law; and such 


action was an abuse of his discretion, if in fact he can be said to have ex- 


ercised discretion in acting on the ex parte request of plaintiffs’ discharged 


attorney. 


2. Such abuse of discretion by the District Court is reviewable on 


appeal by this Court, and upon review, this Court must reverse and vacate 


the action of the District Court dismissing Monitor Smith. 


3. The alleged substantive charges against Monitor Smith are not 


before this Court, since these charges have not been before the District 


Court. 


ARGUMENT 


THE DISTRICT COURT ABUSED ITS DISCRETION, 


VIOLATED 


PROCEDURAL RIGHTS OF BOTH MONITOR SMITH |AND 


PLAINTIFFS, AND VIOLATED THE “CONSENT O 
SUMMARILY DISMISSING MONITOR SMITH FROM 
FUL OFFICE ON THE BOARD OF MONITORS 


ER" IN 
S RIGHT- 


A. Monitor Smith's Procedural Rights to Notice and Hearing 


Were Denied and Ignored by the District Court| Contrary 
to the Consent Order and Due Process of Law 


Paragraph 2 of the Consent Order set forth above provides that a 


Monitor is subject to removal by the District Court only for|cause, and 
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then only in the exercise of discretion. The requirement of exercise of dis- 
cretion by a United States District Judge necessarily means sound judicial 
discretion, which precludes arbitrary and capricious action or action taken 
other than in accordance with the requirements of due process of law. No 
principle is more firmly established in our law. As Chief Justice John 
Marshall said in the landmark case of Osborn v. U.S. Bank, 22 U.S. (9 
Wheat. ) 738; 866 (1824): 

"Judicial power, as contradistinguished from 

the power of the laws, has no existence. Courts 

are the mere instruments of the law and can will 

nothing. When they are said to exercise a dis - 

cretion, it is a mere legal discretion, a dis- 

cretion to be exercised in discerning the course 

prescribed by law; and when that is discerned, it 

is the duty of the Court to follow it. Judicial power 

is never exercised for the purpose of giving effect 

to the will of the Judge; always for the purpose of 

giving effect to the will of the Legislature; or, in 

other words, to the will of the law." 

This Court recognized the requirement of exercise of sound judicial 
discretion in the removal of a Monitor under Paragraph 2 of the Consent 
Order when it ordered the District Court to". . . determine. . ." whether 
or not plaintiffs’ then nominee on the Board of Monitors should be removed 


| and to make that determination in the exercise of a sound discretion”. 


English v. Cunningham, 106 U.S. App. D.C. , 269 F.2d 517, at 526. 


This Court also made perfectly clear on that occasion that one of the require- 
ments of the exercise of ". . . such sound discretion. . ." is to afford an 
opportunity for a hearing on the question of a Monitor's removal. The Court 


there stated that ". . . we have no question before us as to Monitor Wells. 
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None has been presented to the courts and no hearing had with respect to him." 
Ibid. (Emphasis supplied. ) 

Twice before in this litigation attempts have been made to have the 
District Court discharge members of the Board of Monitors.) In both instances 
the attempts were made by motion duly filed and served and/not as here on the 
ex parte representations to the District Court from plaintiffs discharged at- 
torney. Thus, in both instances the challenged Monitors have had notice of 
the challenge, an opportunity to reply, and a hearing of the charges. The first 
instances involved plaintiffs’ then Monitor Schmidt. A motion was filed seeking 
his removal in reply to which Mr. Schmidt filed an answer and affidavits, ibid, 
at 525. The District Court made findings of fact and conclusions of law and an 
appeal was taken to this Court. This Court disagreed with the District Court's 
conclusion in regard to Monitor Schmidt's conflicts of interest, and Monitor 
Schmidt subsequently resigned prior to any further proceedings, being re- 
placed on the Board of Monitors by Monitor Smith. The significant thing is 
that the District Court did not attempt to act in that case without notice and 
without hearing. Neither should it have done so here. 

The second instance involved a challenge to both Chairman O'Donoghue 
and Monitor Smith. Their removal was sought by motion filed on behalf of 
plaintiff Cunningham which was duly served, replied to and set down for hear- 
ing. The motion was thereafter submitted and denied by the District Judge 


and this denial was affirmed by this Court on April 14, 1960, Cunningham 


v. O'Donoghue and Smith, No. 15,483. Thus, basic requirements of due 


process, notice, the right to reply and the right to hearing were met in this 
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litigation by the District Judge himself in the two previous attempts to re- 
move members of the Board of Monitors. 
Anything less than this procedure is violative of due process and of 
the Consent Order. The principle that an officer may not be removed from 


his office without 2 hearing is an ancient one. It was recognized at least as 


early as 1625 in Bagg's Case, 11 Coke 936, 77 E.R. 1271, involving the at- 


tempted removal of a member of the common council of the Borough of Ply- 
mouth. The Court there stated: "it appears. . . that they have proceeded 
against him without. . . hearing him answer to what was objected, or that 
he was not reasonably warned, such removal is void and shall not bind the 
party... ..” See also Rex v. Gaskin, 8 T.R. 209, 101 E.R. 1349 (1799) 
reaffirming this principle and describing it as "one of the first principles 
of justice." For a recent application of this principle see Greene v. 
McElroy, 360 U.S. 474 (1959) where the Supreme Court said (360 U.S. 
496): 

"Certain principles have remained relatively 

immutable in our jurisprudence. One of these 

is that where governmental action seriously 

injures an individual, and the reasonableness 

of the action depends on fact findings, the evi- 

dence used to prove the Government's case must 

be disclosed to the individual so that he has an 

opportunity to show that it is untrue." 
There is no question that court action is governmental action, Shelley v. 
Kraemer, 334 U.S. 1 (1948). Likewise, summary deprivation of a position 
of trust and profit on the Board of Monitors seriously injures Monitor Smith. 


Monitor Smith in the action here appealed from was afforded none of 


the procedural rights! which the District Judge had previously provided in all 
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prior attempts to remove Monitors. He was afforded nothing remotely re- 


sembling "sound discretion” in his dismissal here appealed 


from for he was 


removed summarily, without notice or hearing and without any proceeding, 


judicial or otherwise. 


A District Judge may not act in this summary a fashion, without 


notice and hearing, even to punish a CORED TS | ORE v. U.S. 


S., 348 U.S. 


11 (1954); Cooke v. U.S., 267 U.S. 517 ase The District Court acted 


inconsistently with what it apparently considered was sound 


discretion in 


prior actions in this very case when Monitors were challenged. Instead, 


the District Court here apparently acted to discharge Monitor Smith on the 


ex parte request of plaintiffs’ discharged attorney, and in so acting, the 


District Court acted arbitrarily, capriciously, and not in accord with the 


requirements of due process of law and of the Consent Orde 


rs 


B. Denial of Monitor Smith's Procedural Rights Was Also 
a Denial of Plaintiffs’ Procedural Rights 


Denial to Monitor Smith of these procedural rights was 


a denial also 


**7 These cases further suggest that a hearing on Monitor Smith's removal 


could not, in any event, have been held before Judge Le 


tts. There can 


be no doubt after a reading of Judge Letts’ order of May 4, 1960, here 
appealed from and his letter to Monitor Smith of March 30, 1960 (Ex. 


D-2, Motion for Stay and Other Relief) that Judge Letts 


was as person- 


ally involved here as were the District Judges in the ae and Cooke 
cases. His involvement even extends to a misinterpretation of this _ 
Court's stay order. On May 17, 1960 Chairman O'Donoghue informed 
Mr. Smith that Judge Letts had instructed him that there should be no 
meeting of the Board until this Court finally rules on this appeal, stat- 
ing that the final order would be down quickly. The effect is to nullify 
the stay in this case and the denial of the stay sought by defendants. 
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of procedural rights to plaintiffs since Monitor Smith is their nominee and 


their representative on the Board of Monitors. They were not even consulted 
on Monitor Smith's removal; indeed, they were not even aware of it. Like 
him, they too have an interest is preserving his tenure and status; their 
interests no less than Monitor Smith's were totally disregarded by the Dis- 
trict Court’s action. | Monitor Smith is not merely an officer of the Court. 
He is not the Judge's servant alone, but plaintiffs’ servant as well. His ap- 
pointment was jointly effected by plaintiffs and the Judge, and he could not 
therefore be removed by the Judge alone. The situation is analogous to that 
involved in the famous case of Humphrey's Executor (Rathbun) v. U.S. 295 
U.S. 602 (1934), which held that a Federal Trade Commissioner, being 
answerable to both Congress and the President, could not be removed by 
the President alone. | So Monitor Smith, being answerable both to plaintiffs 


and the Judge, could not be removed by the Judge alone. 


C. Abuse of Discretion by the District Court is Reviewable 
by this Court on Appeal 


Even if the removal of Monitor Smith is a matter of discretion with 
the District Court, such discretion has been abused, and abuse of discretion 
is an error of law which can be corrected on appeal. In Woodford v. Cosden 
& Co., 289 Fed. 67(C.C. A. 8th, 1923), the Court, reviewing a decision on 
a petition to remove Woodford as trustee in bankruptcy, said that although a 
trustee is appointed subject to the Court's approval and can be removed in 


the discretion of the judge alone, the abuse of such discretion by its exercise 
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on less than substantial evidence is an error subject to review: 


"The orders made by the court in both of 
these cases removing the trustee fall within 
the exercise of judicial discretion, and unless 
there is abuse of such discretion there is no re 
view in the appellate court. . 


"An abuse of discretion is an error of law 
and may be reviewed on petition to revise. In 
re A. & W. Nesbitt (C.C. A. 282 Fed 265.) 
This Court has held that it is a question of law 
where there is substantial evidence to sustain 
a finding of the trial court and that such ques- 
tion may be considered upon a petition to revise. 
Good v. Kand, 211 Fed. 956, 958, 128 C.C.A. 
454. Where the trial court refused to remove a 
trustee this court has reviewed the en a 
In re Hanson et al. (D.C. 156 Fed. 717, 718) We 
see no reason why it does not have the same power 
to review the proceedings where the court removes 
the trustee; the question being: Was there error of 
law by abuse of discretion?” (289 Fed. 58-69. ‘ 


Procedurally, the only proper course the District Judge could have fol- 
lowed was that followed by Circuit Judge (later Chief Justice) Taft in Mason et 
al. v. Pewabic Min. Co., etal., 100 Fed. 340 (C.C. Mich., 1900). There, a 
motion having been made to remove a Special Master, Judge Taft heard evidence 
pro and con and carefully weighed the evidence, making full|findings of fact. 
Judge Taft exercised his discretion. The District Judge here did not; or, if 


he did, he abused it. 


Il. ALLEGED SUBSTANTIVE CHARGES AGAINST MONITOR SMITH HAVE 
ALL BEEN DENIED, HAVE NOT BEEN BEFORE THE DISTRICT 
COURT, AND ARE NOT BEFORE THIS COURT 

All of the alleged substantive charges made against Monitor Smith, the 


bulk of which have come to light since his summary dismissal by the District 
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Court in papers filed in this Court, particularly in No. 15, 647, have all been 


denied, and have not been before the District Court for determination. Con- 
sequently, there is nothing before this Court regarding the substance of these 


charges. 


CONCLUSION 
The Order of the District Court of May 4, 1960, here appealed from 
must be reversed. Nothing remains to be remanded to the District Court; 
consequently the District Court order of May 4, 1960 must be vacated in its 
entirety. 
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Excerpts from the deposition of Godfrey P. Schmidt, taken by the 
Defendant James R. Hoffa, in the Red Room, Hotel Sheraton,| Atlantic, 


34th Street and Herald Square, New York, New York, on Friday, April 


8, 1960, commencing at 2:00 P. M. 


Jacob Kossman, Esq., for Defendant James R. Hoffa. 


Godfrey P. Schmidt, Esq. , appearing pro se. 


Q I can see in the light of all the litigation that you 
do not become embarrassed very easily, and we will let it go 
at that. 


Here was a new Monitor appointed very recently, a former 


F.B.1. agent. He was appointed at your suggestion? 


A _He was appointed at the suggestion of the five- 
named plaintiffs whom I represent and who faithfully represent 
the class involved in this action. 

Q Who are the five. 

A Edward McFarlane, Harold Wells, John McLain, John 


Olson and Joseph Malloy. 
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Q __ Did they come to you and say we want a former F.B. I. 
man to be our Monitor? 
A No, but they remembered that some months ago before 
Larry Smith was appointed as plaintiff Monitor I had 
recommended to them Terence McShane as a plaintiffs’ Monitor, 
among others. I had named about five people to them, and 
they wanted to support Terence McShane this time. 
Q___ Didn't the other individual plaintiffs whom at 
that time you did represent and who had full confidence in 
your integrity, judgment and ability and faith in 
prosecuting an action in behalf of the rank and file labor 
people, didn’t they tell you they did not want this F. BJ I. 
man, who at that time was still working for the Government? 
A No, they did not tell me that, they simply said 
that they preferred Lawrence Smith. It is one thing to 
prefer one of two man. It is another thing to reject a|man. 
Q You say they did not tell you we don't want him? 
A They did not reject him. 
Q__ They said we want the other person? 


A That is right. We want Lawrence Smith. That is 


what they said. 
Qs You were satisfied? 


A I certainly was. 


Q You were giving this F.B.1. agent, who was 


investigating in his official capacity, information, and would 


you say you met him fifty times between the time of the filing 
of the complaint and the day he was appointed a Monitor? 

A I would say so. I don't know the exact number. 
Certainly it was at least fifty times. 

Q He was appointed March 30th or April 1, 1960, is 
that correct? 

A [have forgotten the exact date. I think it is 
April lst. I think so. 

Q He was appointed by Judge Letts April lst, and 
resigned as a Federal Bureau of Investigation agent the 
night before at 5:00 o'clock, according to the press release, 
is that correct? 

A I don't know. 

Q When did you talk to him before he became a 
Monitor? 


A When did I talk to him immediately before? 
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Q Yes. The day before, two days before? 

A Probably the day before. 

Q Did you tell him you were going to submit his 
name to Judge Letts? 

A I told him that the plaintiffs were going to. 


The plaintiffs I represented. Excuse me. 


Q You told him that the plaintiffs wanted him? 


A That is right. 
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Q___ Didn't you tell him that you wanted him to be a 
Monitor? 


~ 
o 


A I am sure he understood that. 


Y-~ eS 
eo hue 


Q Is that the way you put it to him? 


A That the plaintiffs--don't you understand, Mr. 


~ 
e OO 


Kossman? Maybe you don't understand. Maybe you don't 


understand the consent order. The consent order does not 


-~ 
ao wu 


give counsel for the plaintiffs the right to make a 


~ 
“N 


nomination. It says the nomination shall be made by the 


~ 
eo 


plaintiffs, and it was for that reason that I emphasized 


~ 
a) 


plaintiffs. But we had developed a friendship, and I 


dS 
o 


respected him and I respected his knowledge of the case as 


id 
~ 


betrayed in numerous conferences, and I was whole-heartedly 


i 
b& 


in support of it and I am sure he knew that. 


i] 
w 


Q You talked to him before he was actually appointed 
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and told him you or the plaintiffs were going to offer his 
name to the judge, is that right? 

Yes. 

He said he was satisfied to take it? 

Certainly. 

Did he know how long it was going to last? 

How could anybody know how long it was going to 
last? Of course he does not. Do you know? Do I know? 
Nobody knows that. 

Q___ Does he intend to go back to the Federal Bureau of 
Investigation after he is finished as a Monitor? 
A Suppose you ask him that. I don't know anything 


about that. I was not interested in that. That is his 


interest. That is not mine. You are asking me to answer his 


intentions. I don’t know them. You ask him. 
MR. KOSSMAN: _ I don't think my question is so 

out of order. If you ask a man to give up a lifetime 

job to take what I suppose is surely a temporary job 

there must be some discussion as to what will happen 

when the temporary job will end. 

A There was no such discussion between him and me and 
the question is -- 


MR, | KOSSMAN: _eI will ask him that question, 


Page 43 


of course. 


~ 


A You ask him. The question is out of order from the 
point of view of the law of evidence. You know no judge 
will allow that question, your asking me what his intention 
is. 

Q_ No, I am asking you if he told you what his 
intention was? 


A Ihave already told you he did not. 


oo fo VN Oo Oo Fy WO ND 


Q_ At any rate you went to see Judge Letts and you 


id 
o 


suggested his name and he appointed him, is that correct? 


= 
~ 


A It was not done just by a personal visit. It was 


~ 
tS 


done by mail. 


_ 
ow 


Q ‘You wrote a letter to Judge Letts in which you 


~ 
nS 


suggested his name. When did you write that letter if you can 


~ 
ou 


recall? April lst, was it. April lst was the appointment. 


~ 
a 


A Just shortly before. Probably before that, jand I 


~ 
N 


don't think I any longer have a copy of that. Do I? 
Q I imagine you sent copies to other individuals? 
A I sent acopy to Martin O'Donoghue. I am sure he 
has a copy. 
Q___ Did you sendit to the International? 
A No. That does not concern the International. That 


is the plaintiffs’ nomination. 
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Q___ Did you send one to Labor at that time, to Danny 
Maher? 

A No, of course not. 

Q Were you present when McShane, the former F.B.1. 
agent, was sworn in as Monitor? 

A No. 

Q___ Did you suggest to the Judge that Smith should be 
removed as representing the plaintiffs’ Monitor? 

A I don't think that has anything to do with the 


issues in this case or with the charges against Mr. Hoffa and 


I don’t think I am going to go into that. That is a matter 


between myself and my clients. I won't answer that unless 
the Court directs me to. It is not that I am ashamed of what 
I have done in this connection, but it is simply I don't 

want this record and this extravaganza to continue 


indefinitely. 


Q___ And you think it's fair that the Monitor, Smith, 


who was originally appointed by the rank and file that 


you 


represented, and he suggested along with the labor Monitor 


that these charges weren't really worthy of the name, 


they 


shouldn't be made at this time, do you think it's fair that 


he should be removed for that reason, and that an ex-FBI 


agent be appointed to take his place? 


A That wasn't the only reason, but that's one of the 


reasons why I think he should be removed. 


Again, let me tell you, Mr. Kossman, I'm not going to 


go into the question of Judge Letts’ removal of Mr. Smith. 


That has nothing to do with the charges against Hoffa. 


Q Allright. Now, Mr. Smith was originally suggested 


as a Monitor to the Judge by you; is that correct? 
A No; by my clients. 
Q By your clients? 
A But, again, I don't think that has a bearing on 
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this case. 
Q_ Well, after all, you still persist in saying you 
represent the plaintiffs, although you know seven or eight 
of them have written you and told you that you don't| repre- 
sent them? 
A Let me straighten you out. I think you're] just 
slightly misquoting me. I do not want to represent jany 


named plaintiffs who don’t want my services. Maybe I'm too 


i eo) | eo” ee 


proud for that. I don't want to represent any named plain- 


i) 
So 


tiffs who don’t want my services; but I do represent the 


—_~ 
~ 


plaintiffs who are loyal to me, and who still want me to 


~ 
b& 


continue. I am still attorney of record for all of the 


~ 
oo 


plaintiffs, except Cunningham, and I am still attorney of 


~ 
» 


record for the class they represent. 


~ 
wt 


Q_ Well, why did Mr. Cunningham say he doesn't want 


_ 
an 


you to represent him any longer? 


-_ 
N 


A Mr. Cunningham is a volatile, erratic, somewhat 


~ 
o 


lunatic person, and you'd have to ask him. 


_ 
‘Oo 


Q__ Well, I thought maybe he told you why? 
A __ I'm not going to go into anything about Cunningham. 
It has nothing to do with this case. 
Q Now, you remember talking to Mr. Smith about not 
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seconding the Chairman's motion to file this particular 
Interim Report against Hoffa; is that correct? 
A Yes, I did. 
Q Now, why did you take issue with that Monitor? 
A Fortwo reasons. In the first place, as attorney 
of record for the plaintiffs, except Cunningham, I have 


to represent them-- 


Q_ Except Cunningham and the eight other people. 


A No. You're talking about a time long before they 
even talked about dismissing me, those seven; and in the 
second place, in my opinion, Larry Smith, in that tespect, 
was wrong. He didn’t know the facts as well asI do. I 
was more familiar with the case, and I wanted to give him 
the benefit of my judgment and my familiarity with the 
case. 

Q__In view of the fact that you were once the Monitor, 
and resigned, you still wanted to act like the Monitor, in 
effect? 

A That's not so. 

Q Well, here's a Monitor who has given a judgment 
or decision. Right or wrong he's entitled to his particular 


judgment; is that correct? 
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A Just because I tried to persuade someone that 


he's wrong doesn't mean I want to usurp his title, or 


function, or status. 
Q___ But you had him removed because he didn't go along? 
A That is not the only reason; and, again, I refuse 


to go into the reason. 


Wbsated © 
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ARGUMENT I - 
The Consent Order of January 31, 1958, Gave 
to the Court Below the Power to Remove 4 
Monitor by Summary Action Without a Notice 
or Hearing e e J e e ° e e e e e e 2 e e e 


POINT II - 
The Order Appealed From on Its Face Sets 
Forth Sufficient Causes for the Removal 
of Lawrence T. Smith and Demonstrates 
Absence of Abuse of Discretion... ++ > 


POINT III - 
The nature of the Monitorship and of the 
Class Action Require, in the District 
Court Sitting as a Court of Equity, Power 
of Summary Removal of a Monitor... ++ + + 


POINT IV - , 
The Order on Appeal Resting in the Discretion 


of the District Court is Not Reviewable .. . 
CITATIONS 
Bennett v. Bennett, 208 U. S. 505... « 
Ex parte Wall, LU/ U. S. 265, 289 (1883) 
Green v. Gravatt, 19 F. Supp BF eas 
Holmaren v. United States, 217 U. S. 509 
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Does the court below have power under the Consent 
Order, dated January 31, 1958, to remove Lawrence T. Smith 
from his position as Plaintiff Monitor, summarily, that is, -- 
without a hearing? 

2. In view of the fact that Monitors, under the 
Consent Order, "are at all times subject to removal" by the 
District Court ''in the exercise of its discretion for any 
cause and are subject as officers of the court to supervision 
and direction of the court in performing their duties", does 
the court below have the power to regard the following rea- 
sons (all of which are set forth in the Order appealed from) 
as being within the category of "any cause": 

(a) The conviction of the Court below, based 


upon personal knowledge and observations, as well as upon 


numerous complaints some of which had been made by a number 


of the plaintiffs, that the removal of Lawrence T. Smith 
as Monitor was necessary to afford assurance that the aims 
and the purposes of the Consent Order would be achieved; 

(b) The finding or conclusion of the Court below 
that Lawrence T. Smith did not have his heart in the as- 
signment as a Monitor; 

(c) The finding or conclusion of the Court below 
that Lawrence T. Smith had been inefficient in representing 
the plaintiffs and in representing the cause of the plaintiffs; 

(d) The conviction of the Court below that 
Lawrence T. Smith failed to recognize his responsibilities 
and duties as an officer of the Court. 

3. Did the Court below abuse its discretion in 
removing Lawrence T. Smith for the “causes! set forth in 
its Order of May 4, 1960, and in ite letter of March 30, 
1960, addressed to Lawrence T. Smith, Esquire? 


Lii 


4. If the answers to the foregoing questions 
(or any of them) are negative, should the case be remanded 
to the Court below for further action or further clarifica- 
tion, such as a hearing or a specification of the District 
Court's detailed reasons for removing Lawrence T. Smith? 


5. Is the record before this Court insufficient 


for any action by this Court except an affirmance of the 


order of May 4, 1960, or a remand to the court below for 
clarification of the grounds or "causes for the removal 
of Lawrence T. Smith as plaintiffs’ Monitor? 

6. Is the removal of Lawrence T. Smith within 
the sound discretion of the District Court and is it, 


therefore, non-appealable? 


BRIEF FOR APPELLEES EDWARD McFARLAND, JOHN McGLYNN, HAROLD 
WILL, JOHN OLSEN, JOSEPH MALLOY’ and HOBART GALE. 

The aforementioned appellees constitute six of 
the twelve plaintiffs who originally instituted Civil 
Action 2361-57 and who Later nominated Lawrence T. Smith as 
plaintiff's Monitor under Section 2 of the Consent Order, 
dated January 31, 1958. Said plaintiffs now desire the 
removal of Lawrence T. Smith which the Court below effected 
on the basis of its own knowledge and observation; they are 
opposed by plaintiffs-appellants, Steve Milone, Andrew 
Boggia, Frank Kennedy, Thomas Manning, John McManus, and 


George Becker. 


STATEMENT OF THE CASE 
The removal of Lawrence T. Smith as Plaintiffs' 
Mor‘itor on March 30, 1960, by the Court below was preceded 


by three series of relevant events: 

1. Increasing differences of opinion between 
Lawrence T. Smith as plaintiffse' Monitor, on the one hand, 
and Godfrey P. Schmidt, counsel of record for the plaintiffs 
and Martin F. O'Donoghue, Chairman of the Board of Monitors, 
on the other. These differences were provoked by mis- 
representations by Lawrence T. Smith and his assistant Pat 
Kennedy. They represent a distinct and rather sudden 
deviation by Lawrence T. Smith and Pat Kennedy from polictes 
which had theretofore been approved by all of the plaintiffs, 
except John Cunningham. 

2, Fragmentation of the group of twelve plain- 
tiffs (who up to that time had maintained a practical unity) 
into two groups, one friendly to Godfrey P. Schmidt and 
Martin F. O'Donoghue and the other gradually and increasingly 
hostile. This hostility was encouraged in part by Lewrence T. 
Smith but largely by his assistant, John P. Kennedy (generally 


abies 


called "Pat" Kennedy). Both Mr. Smith and Mr. Kennedy, 

but particularly Mr. Kennedy, resorted to repeated down- 
right misrepresentations of the conduct and motives of 
Martin F. O'Donoghue and of Godfrey P. Schmidt, for the 
purpose of encouraging, within the originally unanimous 12 
plaintiffs below, a faction whose purpose it was to oppose 
and to oust Godfrey P. Schmidt and Martin F. O'Donoghue. 
While the record before this court does not adequately set 
forth the precise details as to the misrepresentations by 
which Messrs. Smith and Kennedy encouraged and induced a 
number of the plaintiffs to deviate from the original pur- 
poses of the complaints in Civil Action 2361-57 and of the 
Consent Order therein, some instances of such misrepresenta- 
tion are set forth in the affidavits before this court. 
Reference to these and similar matters is important to 
refute the following statement from the Motion for Appel- 
lants for Stay and other Relief: "At the relevant time 
(March 29 and 30, 1960), Monitor Smith was the choice for 
plaintiffs' Monitor of eight of the plaintiffs in the action, 


a clear majority. (See the affidavit of Andrew Boggia, et 
al., filed in number 15647 on April 6,1960 a copy of which 
1s tho next hereto as Exhibit C.)"' (Page 4) 


The foregoing quotation never accurately described 
the situation. At the relevant time, Messrs. Smith and 
his assistant, Pat Kennedy, had misled enough plaintiffs 
below by misrepresentations respecting Martin F. O'Donoghue 
and Godfrey P. Schmidt to give the statement ostensible 
plausibility. Had it not been for these misrepresentations, 
a majority of the plaintiffs below would never have sought 
to repudiate the retainer of Godfrey P. Schmidt. Indeed, 
it was the discovery by Joseph Malloy and Hobart Gale, 
plaintiffs-appellants, that they had been the victims of 
prevarications in this respect, that prompted them to leave 


a er 


the group who are now appellants and to become appellees 
herein. Pat Kennedy, while he was on the payroll of the 
Monitors, as an assistant to Monitor Smith, with the latter's 
knowledge and encouragement, visited Unionville, New York, 
where he sought out appellant, Hobart Gale. Kennedy told 

Gale that all of the plaintiffs except Cunningham had al- 

ready signed papers dismissing Godfrey Schmidt and substi- 
tuting Robert Silagi or had already promised to do so. 
Actually, only five or six had already signed and the others 
had not promised to sign. Even those who signed were the 
victims of misrepresentation. Plaintiff-appellant, Joseph 
Malloy, was similarly misled for a temporary period by Pat 
Kennedy and Lawrence T. Smith. Plaintiff-Appellant, George 
Becker, was also misled by Lawrence T. Smith and Pat Kennedy 
into the false belief (as Mr. Becker admitted to Mr. Schmidt in 
the presence of one Chet Decker) that Godfrey P. Schmidt had 
negotiated behind the backs of the plaintiffs for the purpose of 
deserting the plaintiffs and obtaining a fee. 

Although the record before this court insufficiently 
sets forth some of the facts and circumstances exhibiting 
how the breach between the two factions of plaintiffs below 
had been caused by the misrepresentations of Pat Kennedy and 
Lawrence T. Smith, there is no dispute that the plaintiffs 
below have broken up as of today (for reasons which these 
Teamster members would find it hard to explain) into a six- 
six pair of factions. One group of six (Ed McFarland, John 
McGlynn, Harold Will, John Olsen, Joseph Malloy, and Hobart 
Gale) desire the removal of Lawrence T. Smith and the ap- 
pointment of Terence F. McShane, as successor. They have 
executed documents to this effect, The other group of plain- 
tiffs (the appellants, Steve Milone, Andrew Boggia, Frank 
Kennedy, Thomas Manning, John McManus and George Becker) 
desire to retain Lawrence T. Smith as Plaintiffs' Monitor 


and to oppose appointment of Terence F. McShane as Smith's 


a. er 


successor; they also wish to replace Godfrey P. Schmidt 


Esq., by Robert Silagi, Esq. 

3. The specific conduct of Lawrence T. Smith as 
Monitor which came under the personal observation of the 
Court below and which became the basis of the "personal 
knowledge" of the Court below, qualifying it to use its 
discretion for the ouster of Mr. Smith. The general nature 
of this conduct is set forth in the order appealed from. 
That order explicitly states that it was predicated on this 
third series of events, the concrete details of which do not 
appear on the record before this Court. The appellants' 
arguments in their appeal papers and oral presentation 
indulge in sheer speculation about these details. Chiefly 
they rely on the assumption that Judge Letts was chiefly 
or substantially motivated by Mr. Schmidt's letter of 
March 28, 1960. There is no evidence in the record to 


support this assumption. 


SUMMARY OF ARGUMENT 

Plaintiffs-appellees rely upon the following 
arguments: 

1. Section 2 of the Consent Order of January 31, 
1958, confers, and was intended by the parties who framed 
the Consent Order to confer, on the Court below the power 
to remove a Monitor at all times by summary action "in the 
exerclse of its discretion for any cause."' The second from 
the last sentence of Section 2 of the Consent Order allows 
the court to relieve from monitorial duties a Monitor af- 
fected by "the event of *** inability or unwillingness 
to serve, or other disability ***", The Last sentence of 
the Consent Order by use of the introductory conjunction, 
"Furthermore", indicates that the power of the court to 
remove for any cause is a power which is in addition to the 


power conferred by the next to the last sentence of Section 2. 
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2. The Order of May 4, 1960, on its face sets 
forth sufficient "causes" for the removal of Lawrence T. 
Smith, It demonstrates that there has been no abuse of 
discretion by the court below. It does not rely on hearsay 
nor upon Mr. Schmidt's letter of March 28, 1960. It plainly 
states that, it relies on the Court's own observations. To 
neglect the Court's own statement of causes is in effect to 
invoke a presumption that the Court below was in error. 
Actually, the presumption is the other way. 

3. The rectitude and propriety of the Order ap- 
pealed from is patent from an examination into the nature 
of the monitorship. Monitors are officers of the court in 
whom the court below must place reliance for survelliance 
of the manner in which the parties fulfill or fail to ful- 
f111 their obligations under the Consent Order. Monitors 


under the Consent Order are sui generis. They constitute a 


unique agency approved by the court below as a court of 
equity for an onerous and exacting series of responsibilities. 
To a Large extent the court below must rely upon their inves- 
tigations and recommendations. In such circumstances to 
saddle a court of equity with a Monitor in whom that court 
has no confidence is to subordinate a court of equity to 
the wishes or whimsies of an officer of the court or of the 
party or parties who support him. 

4. The simple and indisputable fact that seven of 
the original thirteen plaintiffs do not desire Lawrence T. 
Smith to serve as plaintiffs' Monitor is a sufficient "cause" 
in the circumstances for his removal by the Court below in 
the exercise of sound discretion. All six appellee plaintiffs 
have indicated by an appropriate document their desire that 
Lawrence T. Smith be removed. The renegade plaintiff, John 


Cunningham, recently and unsuccessfully sought the ouster of 


Se 


both Lawrence T. Smith and Martin O'Donoghue; and he has by 
a document filed below nominated Jacques Schiffer as his 
choice for plaintiffs' Monitor. Thus, a majority of the 
plaintiffs are on record in this case as desiring the ouster 
of Lawrence T, Smith at the present time. Except for the 
misrepresentations of Lawrence T. Smith and Pat Kennedy 
aforesaid by means of which some of the plaintiff-appellants 
have been misled, the majority favoring the ouster of 
Lawrence T. Smith would be larger. 

5. Sufficient cause for the removal of Lawrence T. 
Smith can be derived from the fact, apparent from the face of 
the Order of May 4, 1960, that the Court below was convinced 
from personal knowledge and experience that the removal of 
Lawrence T, Smith as Monitor was necessary to afford assurance 
that the aims and purposes of the Consent Order would be 
achieved. The phrase "any cause" in Section 2 of the Consent 
Order of January 31, 1958, is broad enough to cover such a 
conviction by the Court below, based upon its "personal 
knowledge and observation", The words "any cause" are ample 
to include subjective as well as objective reasons appealing 
to the discretion of the court below. It is well recognized 
that in interpersonal relations confidence or lack of confi- 
dence is inspired by conduct which is scarcely amenable to 
precise articulation in language. There is a valid knowledge 
by connaturality and by the impact of a pattern of impressions 
adding up to an appraisal. The words “any cause" embrace 
reasons which some people might regard as good and others 
bad. The point is that it was to the Court below that the 


power was given by the Consent Order to remove a Monitor for 


"any cause" in its discretion. Such power was not given to 


this Appellate Court. It was certainly not given to any 
Monitor. To require the "cause" to please Mr. Smith or even 
this Honorable Court would be to rewrite the Consent Order. 
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It would be tantamount to the extrapolation of a strange pre- 


sumption that the Court below, in fixing upon a4 particular 


"cause", was wrong simply because Mr. Smith or somebody else 


did not concur, 

6, Similar considerations to those just expressed 
indicate that the District Court had sufficient cause for the 
removal of Lawrence T. Smith in reaching the conclusion that 
(a) Lawrence T. Smith did not have his heart in his assign- 
ment as Monitor and had been inefficient in representing the 
plaintiffs and the cause of the plaintiffs; and that Lawrence 
T. Smith failed to recognize his responsibilities and duties 
as an officer of the Court, 

7. The power of the court below, sitting in equity, 
to remove Lawrence T. Smith is implicit in the very theory 
and practice of "class actions". The interest and welfare 
of the class is paramount over the interest and welfare of 
the nominal plaintiffs. For the same reason it eclipses 
the interest of any single party, Monitor or counsel. It is 
for the Court below, with its intimate knowledge of the case 
born of long experience with it, to exercise its sweeping 
discretion in determining what does and what does not serve 
the paramount interest of the class. The court below has 
developed a distinct expertise during its years of handling 
this case. That expertise should not be readily occluded 
by the self-interest of a party or partisan. Dismissal and 
appointment of a Monitor does not have to hang upon a single 
motivation. It would be inept to expect constant unanimity 
of view in nominal plaintiffs numbering 12 or 13 who represent 
aclass. The defendants have already seduced one plaintiff, 
John Cunningham, to their side. It is conceivable that they 
could seduce more. Considered alone neither unanimity nor 


a majority vote respecting dismissal or appointment of a 
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Monitor would necessarily be the determining factor, If it 


were, the administration of justice in a class action could 
be balked by defendants adroit enough to seduce the named 
plaintiffs in larger or smaller numbers. In making appoint- 
ments or dismissals of Monitors, the Court below would be 
guided by (a) the welfare and interest of the class; (b) the 
fidelity of those who recommend action such as removal or 
appointment to the purposes of the class action; (c) the 
reasons and considerations adduced for and against dismissal 
or appointment; (d) the nature of the differences between the 
factions of named plaintiffs, if any; and (e) the conduct of 
the parties; and above all the requirements of the administra- 
tion of justice, regarded as a matter of substance and not 

as a shuffle of technicalities and legal rules speciously 
employed. The Court below should not be reversed when it 
distils from such factors, isolated by experience, a decision 
to remove a Monitor pursuant to a Consent Order which grants 
large discretionary powers. The Consent Order expressly 
gives power to act for "any cause’. Those set forth in the 
Order appealed from are proper and adequate grounds for re-~ 
moval. 

8. In the event that this court rules that a hear- 
ing is a prerequisite to dismissal of a Monitor, then the 
case should be remanded to the court below for such hearing. 
In the event this Court rules that the Court below should 
clarify, by memorandum opinion or otherwise, the reasons for 
its dismissal of Lawrence T. Smith, then remand should be for 
that purpose. If, however, this court should deem necessary 
and prerequisite to decision an investigation of the manner 
in which some of the plaintiffs were inveigled into factions 
by the misrepresentations of Pat Kennedy and Lawrence T. 
Smith, then the case should be remanded for that purpose too. 
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9. The order of May 4th, 1960 is really not appeal~ 


able because it concerns a matter of discretion. 


ARGUMENT I. 


THE CONSENT ORDER OF JANUARY 31, 1958, GAVE 
TO THE COURT BELOW THE POWER TO REMOVE A 
MONITOR BY SUMMARY ACTION, WITHOUT A NOTICE 
OR HEARING. 
It 1g undisputed on the record before this Court that 
the parties who framed the Consent Order intended that the 
District Court should have the power to remove a Monitor for 
any cause appealing to that Court's discretion and without 
a hearing. Summary removal of a Monitor was discussed by 
the attorneys for the parties in a colloquy with the Court 
below on January 23, 1958, when they framed Section 2 of the 
Consent Order. Undoubtedly that Court remembers this con- 
versation. It was the express intention of all parties con- 
cerned that the District Court should be endowed with the 
power to remove a Monitor by summary action for any cause 
appealing to that Court's discretion, without notice or 
hearing. 
Analysis of the text of Section 2 of the Consent 
Order demonstrates that the parties used language which, how- 
ever wuch it could have been clarified and strengthened in 
contemplation of the precise issues now existing, carried 
out their intention of summary removal. 
The relevant language from the Consent Order is: 

"In the event of the inate or unwilling- 
ness to serve, or other disability on the part 
of any Monitor, he shall be relieved of his 
duties and discharged of the obligations here-~- 
under, and a successor Monitor shall be ap- 
pointed in his place by the court upon nomina- 
tion by the party or parties, as the case may 
be, who nominated the Monitor to whose the 
office the successor Monitor shall be ap- 
pointed. Furthermore, the Monitors are at all 


times subject to removal by this Court in 
exercise of its discretion for any cause and 
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are subject as officers of the court to super- 
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(emphasis added) 
The seguence of these two sentences is significant. The 
first of the two sentences concerns the event "of the in- 
ability or unwillingness to serve, or other disability on the 
part of any Monitor." (emphasis added.) The second sentence 
confers additional power upon the District Court, over and 
above the power granted by the first sentence. That is the 
meaning of the word, "Furthermore." The first sentence pro- 
vides for discharge of a Monitor for reasons limited by the 
words "inability or unwillingness to serve, or other dis-~- 
ability." The second sentence contains no such limitation. 
Under both sentences the agency which relieves or removes 4 


Monitor is the same: The Court below. This power to relieve 


or to remove in both sentences presupposes an exercise of dis- 


cretion, That is implied in the first sentence and expressed 
in the second. The power of removal is not conferred upon 
any appellate court nor upon any party nor upon any Monitor. 
It is entrusted only to the District Court. The first 
sentence uses the passive mood. The Monitor who is unable 
or who is unwilling or who is affected by any other disability 
“shall be relieved of his duties and discharged of the ob- 
ligations." (emphasis added) In the second sentence, the 
passive mood is not used. The "Monitors are at all times 
subject to removal by this court." (emphasis added) The 
tribunal which effectuates the removal is specifically named 
in the second sentence and is left to clear inference in the 
first sentence. That is agency is "this Court," i.e., the 
Court which signed the Consent Order. (emphasis added) 

There is a special reason why the last sentence 
was introduced by the introductory conjunctive, "Furthermore". 


The parties had orginally framed Section 2 of the Consent 
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Order without this last sentence. On January 23, 1958, the 


parties, during the colloquy referred to above, exhibited 
their text to Judge Letts. Judge Letts himself called atten- 
tion to the need for adding the last sentence. He explained 
that Monitors, as offficers of the Court, should be subject 
to summary removal by the Court. The parties agreed. The 
parties never intended to yield to a Monitor any vested right 
of tenure. No term of tenure was provided. The term was to 
be left to the Court's discretion. The whole Monitorship 

was to last as long as the Court in its discretion would de- 
cide. Quite apart from the situations contemplated by the 
first of the quoted sentences, the second gives a wider power 
of removal to the Court below. That power of removal is not 
just "in the event of the inability or unwillingness to serve, 
or other disability on the part of any Monitor." The second 
sentenceexplicitly provides: Furthermore, the Monitors are 
at all times subject to removal by this court in the exercise 
of ite discretion for any cause." “At all times" signifies 
that no delay for a hearing on charges was intended. It would 
be hard to phrase a more expansive category than ‘any cause", 
It extends discretion beyond the range of a grant of mere, 
unqualified discretion. 

Just as a voluntary unincorporated association by 
vote of its members at a regular meeting is allowed to sus- 
pend summarily and without notice or hearing any elected 
officer who does not have tenure for a specific term, (Ostrom 
v. Greene, 161 N.¥. 353) so here the District Court has the 
right and the power to remove a Monitor (who serves without 
aterm) at any time for any cause appealing to its discretion. 

To substitute the discretion of an appellate court 
for that of the District Court under the Consent Order is to 


rewrite that order. To require notice of hearing and charges 
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of misconduct in cases where the District Court, having dis- 


cretion to remove at any time for any cause, is to give to 
the Monitor a vested right not authorized by the Consent 
Order. It puts the burden of proof on the court below and 
not on the Monitors in this appeal. It makes that a duty of 
the Court below which was left to the free ("‘any cause") dis- 
cretion of that Court. It might be different if a party to 
the action had been given the right to seek removal and the 
initiative had been taken by the party. Here the Court took 
the initiative. The words, "any cause", which actuate the 
Courts discretion, connote a scope which could include 
"causes" which might not motivate an appellate Court, if it — 
were sitting as a Court of original jurisdiction. The words, 
“any cause" are sweeping enough to cover objective matters 
coming under the District Court's observations and within its 
knowledge as well as that Court's subjective impressions of 
Smith's insufficiency, unwillingness, incapacity, impropriety, 
or disagreeableness. Employment in business is often validly 
terminated on such grounds where there is service at will. 
The "personal knowledge and observations" of the Court below 
fall neatly within the category of "any cause". The fact 
that the Court below expressly predicated its conclusions on 
its "personal knowledge and observations" should be sufficient. 
The fact that, in the order appealed from, the District Court 
couched the conclusions which it derived from "personal knowl- 
edge and observations" in general language does not derogate 
from the character of those conclusions as "causes", The 
fact that the District Court's discretionary judgment was 
supported and confirmed by others and by numerous complaint 
against Mr. Smith does not make that judgment less valid. 

The Monitor involved had no right to demand from a Court 
acting within its discretion, a full explanation nor a de- 
tailed clarification of the conclusions which the District 
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Court arrived at on the basis of "personal knowledge and ob- 


servations.'' Even an appellate court has no right to assume 
that the District Court's conclusions about Lawrence T,. 
Smith, based on discretion granted to it, are insufficient 
or another's. Those conclusions do not the leas constitute 
"any cause'' simply because they are framed in abstract 
language or because others, too, urge them, 

Many things about this extensive case are known to 
the Court below which cannot possibly ascend to this court 
in an appellate record. The case is too enormous. Approxi- 
mately thirteen or fourteen hundred entries appear on the 
more than sixty docket pages in the clerk's office. The 
District Court, exposed as it is to the contrary winds of 
evidence, litigation and argument, can derive veracious im- 
pressions from such exposure. Responsible hearsay, when ac-~ 
companied by the substantial evidence of "personal knowledge 
and observations” form a respectable foundation for an exer~- 
cise of valid discretion even though articulated in general 
Language. 

Some illustrations will be useful. 

1. What the record does not show because counsel 
for plaintiffs took it for granted that the Court below had 
summary, discretionary power to remove a monitor, was the 
prelude to the removal of Mr. Smith. Judge Letts had fre~- 
quent personal contacts with all the Monitors, especially the 
Chairman Monitor. He constantly received correspondence, 
papers and documents from the Monitors and others. He en- 
couraged conferences on the case and the monitorship. Three 
times, beginning some 5 or 6 months ago Judge Letts called 
into chambers the attorney of record for the plaintiffs to 
warn him that, according to the Judges own appraisal, Mr. 
Smith (whom Mr, Schmidt had originally recommended) was not 
working out well as a Monitor. He was doing little work. His 
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conduct was imprudent. He was not properly representing the 
plaintiffs. He was not carrying out the aims of the Consent 
Decree. Counsel for plaintiffs at first surprised by this ap- 
praisal, was asked to warn Mr. Smith. Three times Mr. Schmidt 
did warn Mr. Smith of Judge Letts' dissatisfaction. On the 
first occasion Mr. Schmidt suggested that Smith go to see 
Judge Letts about the warning. Smith waited two months to do 
even this. 

2. Few people are in a better position than Judge 
Letts (to say nothing of the Chairman of the Board of Monitors 
and of counsel for the plaintiffs) to perceive, from the 
myriad pattern of events in this case, the patent purpose of 
Me. Hoffa and his associates to obstruct the monitorship and 
accomplishment of the objectives of the Consent Order by a 
strategy of mltiplied litigations. 

Another example of obstructive tactics adopted by 
the defendants below is apparent from Hoffa's ritual in the 
appointment of Mr. Bufalino as Union Monitor of transparent 
strategem was used, Mr. Daniel Maher's resignation was 
arranged at a crucial time. Obviously the Court would be 
reluctant to accept, in view of the entailed delay. Mr. 
Hoffa and. his associates hit upon a scheme for further delay 
and obstruction. Theirs was a device to put the court below 
and the monitorship in a bad light. Mr. Hoffa nominated Mr. 
Bufalino, aman whom, as Mr. Hoffa well knew, Judge Letts 


would hesitate to approve. Mr. Bufalino's record as a union 


leader was unsavory. A more specific reason for any Judge's 


unwillingness to approve Mr. Bufalino as Union Monitor was 
that Mr. Bufalino's Local (# 985) borrowed $10,000 from Mr. 
Hoffa's Local (# 299) and on the same day lent $10,000 to Mr. 
Henry Lower Hoffa's agent in the Sun Valley Real Estate scan- 
dal, the subject of the very Interim Report signed by a major- 
ity of the Monitors on September 14, 1959, and now on appeal. 
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Mx. Hoffa would insist on Mr. Bufalino and no one else. All 
the while he would claim that the Union was not properly repre- 
sented on the Board of Monitors, because, Judge Letts failed 
to approve his lone nominee! It worked. 

3. From conversations with Monitor Smith, from 
Smith's meager contribution to the Monitorship, and from the 
papers and proceedings affecting the Monitorship, the Court 
below could conclude to the ineffectiveness and indolence 
of Monitor Smith. Reports of the Monitors to the Court and 
legal documents in the case called the Court's attention to 
numerous troublespots in the Teamster panorama, Mr. Smith 
took no initiative in these matters. The Court knew that Mr. 
Smith had done little or nothing to settle pending grievances 
of members of Locals like Local 282, 251, 008, 295, 526 and 
numerous others, even when they were assigned to him. 

Such matters were, undoubtedly, the stuff of Judge 
Letts' discretion. 

Surely a Monitor's desire to hold on to a job by 
invocation of an inapplicable rule of due process without a 
hearing is no reason for the assumption that the court below 
abused its indisputable discretion. It would be a sorry 
precedent in a case of this kind if a Monitor could insist 
that he should not be removed unless and until formal charges 
against him had been filed by the Court below and had been 
noticed and tried by the very court preferring the charges. 
It was Judge Letts who took the initiative to remove Smith, 


not counsel for plaintiffs. It would be an even sorrier 


precedent if a District Court were saddled with two Monitors 


in whom it has no confidence. 

"In all cases, that kind of procedure is due process 
of Law which is suitable and proper to the nature of the case, 
and sanctioned by the established customs and usages of the 
courts." Ex parte Wall, 107 U. S. 265, 289 (1883). 


Due process is not violated by carrying out the in- 
tent of the parties when they framed the valid consent Order 
herein. In arguing for a hearing as an indispensible ingredient 
of due process in this matter, Mr. Smith reveals the fallacy 
of his construction of the Consent Order. A hearing on what? 
Apparently on charges initiated by the Court itself. For 
the remarkable point here is that, Judge Letts himself, based 
on his personal knowledge and observations, first (and re- 
peatedly) complained to Mr. Schmidt about Smith. It can 
scarcely be denied that under the Consent Order the Court has 
the right and power to initiate complaints against a Monitor 


as the basis for an exercise of his discretion to remove for 


"any cause", The court can act alone and independently of 


any party or counsel in discerning and isolating such "cause", 
The Court did so here. The fact that others, such as some 
plaintiffs, their counsel, the Chairman of the Board of 
Monitors (to say nothing of others) also complained about Mr. 
Smith does not nullify or depreciate the fact that Judge Letts 
independently and on his own "personal knowledge and observa- 
tions" removed Smith for the reasons set forth in the Order 
appealed from. Despite all this, Smith, acting as if he were 
a party with a vested right to office, in effect asks that 
Judge Letts justify the removal or at least that Judge Letts 
give Smith a hearing on the very complaints initiated by the 
Judge on his own "knowledge and observations". The Judge 
makes the complaint; the Judge tries the complaint on this 
absurd theory. Such a bizarre procedure is not outlined in 
the Consent Order. Nor was it ever contemplated by the 
parties. Such an outlandish theory of Consent Order procedure 
would contain a built-in failure of due process. Such undue 
process cannot be found in the Consent Order. The District 
Court has discretion to remove for any cause and without hear- 
ing. 
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POINT II 
THE ORDER APPEALED FROM ON ITS FACE SETS FORTH 
SUFFICIENT CAUSES FOR TRE REMOVAL OF LAWRENCE 
fs Shear a, DEMONSTRATES ABSENCE OF ABUSE OF 

The Order of May 4, 1960, explicitly states that it 
was based upon the "personal knowledge and observations" of 
the Court below. The District Court's Order also indicates 
that this personal knowledge and observation was corroborated 
by "numerous complaints, some of which had been made by a 
number of the plaintiffs." The fact of corroboration does 
not mitigate the Court's "personal knowledge and observations". 
There is no reason to suppose, from the text of the Order 
appealed from, that the "numerous complaints" were anything 
more than a confirmation of the conviction which the Court 
had already reached independently by reason of its "personal 
knowledge and observations". 

Certainly there is no reason why an appellate court 
should assume, as do appellants, that the court acted entirely 
or substantially upon the basis of hearsay. Even less ground 
is there for the belief, also strenuously urged by appellants, 
that Godfrey P. Schmidt's letter of March 28, 1959, was a 
determining or significant motivation of the Court below. 

One of the oldest logical fallacies in the history of philo- 
sophy is designated by the Latin phrase, "post hoc. ergo 


propter hoc." Just because something occurs after an event 


dis no reason for believing that it occurs because of that 
event. Actually the Court itself first complained of Smith 
to Mr. Schmidt. The latter transmitted the District Court's 
warning to Smith. Schmidt had called the matters contained 
in his letter of March 28, 1960, to the attention of the 
Court below by oral conversation some three weeks earlier. 
At that time the Court knew of them. The Order appealed 
from makes no mention of Mr. Schmidt's conversations or 


letter. Appellants carefully avoided reference to the three 
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warnings given to Smith. One would be merely speculating L£ 
one came to the conclusion that Mr. Schmidt's conversation 
or letter actuated the Court's discretion. The Judge's 
phrase, ‘as well as by numerous complaints, some of which 
have been made by a number of the plaintiffs", might, upon 
the basis of speculation, refer to Mr. Schmidt's oral and 
written complaints, It is submitted that this appeal should 
not be resolved by such speculation or assumption. In any 
case, even if that assumption is made, the Language of the 
Order appealed from indicates that the role of the "numerous 


complaints" was merely to confirm a conviction previously or 


independently arrived at by the District Court upon the basis 
of "personal knowledge and observations”, Both the attorney 
of record for the plaintiffs and the Court below (as well as 
Mr. Smith) were well aware of the intention of the parties 
in formulating the Consent Order that the District Court, 
and it alone, should have summary power, without notice or 
hearing, to remove a Monitor. For that reason, counsel of _ 
record for the plaintiffs did not deem it necessary to give 
copies of his letter of March 26th to anyone except to the 
Chairman of the Board of Monitors and to the Court below, 
Mr. Schmidt knew that the Judge had learned all the matters 
in that letter before Mr. Schmidt reported them orally and in 
writing. What the Court would do was its ow business on the 
basis of "any cause" appealing to that Court's broad discre- 
tion. A copy of the letter or notice of its contents would 
have to be sent to Smith only on the assumption that a hearing 
was prerequisite to removal. 

There is nothing in the record to warrant upsetting 
the findings of the Court below by its Order of May 4th (1) 
that the Court below was convinced by personal knowledge and 
experience that the removal of Lawrence T. Smith as plaintiff's 


monitor was necessary to afford assurance that the aims and 
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purposes of the Consent Order would be achieved; (2) that 

the Court below had reached a conclusion that Lawrence T. 
Smith did not have his heart in his assignment as Monitor; 

(3) that the Court below had reached the conclusion that 
Lawrence T. Smith had been inefficient in representing the 
plaintiffs and in representing the cause of the plaintiffs 
and (4) that the Court below had been convinced of the 
failure of Lawrence T. Smith to recognize his responsibilities 
and duties as an officer of the court. These conclusions 
were based, as the court itself said very explicitly in the 
order appealed from, upon the Court's own personal knowledge 
and observations. Had the Court suffered from a lack of such 
knowledge and observation, it would have been required to de- 
pend on some one else's charges. Then, indeed a hearing and 
notice would have been required as the means to such knowl- 
edge and information, considered as an end. Since the Court 
below was already in possession of the end, he had no need 


for the means. _—_. 


POINT III 


THE NATURE OF THE MONITORSHIP AND OF THE CLASS 
ACTION REQUIRE, IN THE DISTRICT COURT SITTING 
AS A COURT OF EQUITY, POWER OF SUMMARY REMOVAL 
OF A MONITOR. 
This argument starts with the premise that the 
interest of the class is superior to the idiosyncratic inter- 
ests of the individual, named plaintiffs and even of the 


named plaintiffs as a group where they are in conflict, or 


where the group's interest conflict with the class's. This 


is an implication which can be unpacked from the very theory 
and practice of class actions. It is equally clear from the 
Consent Order dated January 31, 1958, because Sections No. 3, 
4, 5, 6, 7, 8, 9, 11 and 13 of that Order, are instinct with 
concern, not for individual, named plaintiffs, but for the 
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class whom they purported to represent when they filed their 


original complaint. No cases have been found which spell out 
all of the inferences which can be discovered from a rational 
analysis of the very idea of aclass action. It is well 

known that the class action offered a practical method whereby 
unincorporated labor organizations may sue and be sued. 

Green v. Gravatt, 19 F.Supp. 87; Tunstall v. Brotherhood of 


Locomotive Firemen and Engineermen, 148 F, 2d 403. 

"Glass suits evolved in English equity through 
necessity. In order to do complete justice simple 
joinder of all interested persons became the general, 
accepted rule in Chancery. But this rule, relent- 
lessly applied, would preclude decision of cases 
where it was impracticable or impossible to get all 
the interested persons before the court. The class 
action was both an esc ape from and an adjustment to 
the rule of joinder. * * * 

amps oa the Chancellors were primarily con- 
cerned with the propriety of the suit, there was a 
realization that the relationship between the repre- 
sented and the representative was unique. One could 
not be representative of a group unless he repre- 
gented the common interests of all."' Moore's 
Federal Practice, 2d. Ed., Vol. 3, pp. 3411-3412. 
The history. and theory of Rule 23 of the Federal _ 

Rules of Civil Procedure suggest that the court of equity is 
in a special sense the guardian of the interests of the class 
in a class action. Among other things, the court has the 
duty to see to it that those who purport to represent the 
class do so with fidelity, integrity, industry and competence. 
This places upon the District Court the obligation to recog~- 
nize the paramount interest of the class and to maintain its 
primacy. Thus, the District Court in the first instance must 
decide what the welfare of the class requires, This is par- 
ticularly true in a case like the present one, where so many 
attempts at influencing the individual, named plaintiffs have 
been made; and where the defendants have already suborned one 
of the plaintiffs, John Cunningham, to their own interests. 
The Court below has peculiar opportunities, in view of its 


long experience with this case, to discern these influences; 
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and its discretion in such matters should not be disturbed. 
It is no mere coincidence that the six-six split of the named 
plaintiffs in this matter occurred shortly after the Chair- 
man of the Board of Monitors, counsel for the plaintiffs and 
the Court below were informed of two attempts to bribe 
plaintif£, Edward McFarland. First he was asked to split the 
twelve plaintiffs (who at that time were as one); then he was 
asked to repudiate Mr. Schmidt. Mr. McFarland, of course, 
declined. He has put his testimony in this connection in the 
form of an affidavit. Mr. Schmidt too was offered bribes on 
five or six occasions. Moreover, the Chairman of the Board 
of Monitors and counsel of record for plaintiffs, as well as 
Judge Letts, were, just prior to the six-six split, informed 
of the change of attitude on the part of Pat Kennedy (Mr. 
Smith's assistant) respecting James R. Hoffa. Originally, 
Pat Kennedy had been rabidly seeking Hoffa's ouster. Yet, 
due to his changed persuasions a number of the plaintiffs 
recently and rather suddenly changed their minds. about the. 


advisability of ousting Mr. Hoffa from provisional office! 


Reliable information had come to the attention of the Chairman 
of the Board of Monitors, of the counsel of record for the 
plaintiffs and of the Court below that Pat Kennedy reported 
regularly to James R. Hoffa and had been receiving money from 
him. 

It is true that none of these matters are before 
this Court in the form of charges, affidavits and testimony. 
But many of the most serious responsibilities of competent 
men of good will are necessarily predicated upon such alerting 
information rather than upon testimony and affidavits. The 
change of attitude in Mr. Smith, Mr. Pat Kennedy and six of 
the plaintiffs is all the more remarkable because at the 
time of the formulation of the Consent Decree counsel for 
plaintiffs experienced most difficulty when he tried to 
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persuade the original thirteen plaintiffs to approve the 
Consent Order. At first they objected because it permitted 


retention of Mr. Hoffa, even as provisional officer. As of 


January 31, 1958, all the plaintiffs were unanimous that Hoffa 
was 60 corrupt and so bound up with racketeers that it was 
impossible to expect anything good from his tenure of pro- 
visional office. When they were assured that a Board of 
Monitors would supervise Hoffa and his activities and would 

be empowered to make recommendations to the Court; and that 
the Court had the power to oust Hoffa from provisional office, 
if he failed to carry out the obligations he assumed by the 
Consent Order, they withdrew their objections, 

On October 20, 1958, counsel of record for the 
plaintiffs filed in Civil Action 2361-57 an affidavit on be- 
half of all of the plaintiffs except Cunningham. Each of the 
twelve plaintiffs received a copy of that affidavit. Each ap- 
proved it at the time. It contained (page 23) the following 
language: 


"The fact is that I did participate in the 
preparation of 263 charges against James R. Hoffa. 
Also, I pac into words charges which had been made 
by my clients, ineffectually to date is eave John 

. O'Rourke and John McNamara. I did these things 
because as an officer of the court, as a Monitor 
and as an attorney for plaintiffs, my duty dictated 
preparation of those charges. For months I had 
asserted them overtly at Monitors’ meetings, after 
my clients and their friends had filed written 
complaints. I see no justice in a system: that 
brings miscellaneous rank and file victims of Mr. 
Hoffa's regime up on the flimsiest charges and sub- 
mits them to stern poner toes) that permits Mr. 
Hoffa to commit wit anpans ey the most heinous of- 
fenses for which he is reprobated by the AFL-CIO 
but never held effectively accountable by anyone 
else, I have long since come to the conclusion, 
as I set forth in my Supplemental Report, which is 
part of the printed Initial Report of the Monitors, 
that Mr. Hoffa and his provisional officers, and 
many of his friends, are so detrimental to the wel- 
fare of unionism in general and the Teamster member- 
ship in particular end to the preste6° of the 
Teamster organization as a whole that they mist be 
eliminated. I never made any secret of this. 
Hoffa's conduct and attitude are such as to convince 
me beyond a reasonable doubt that it is i ossible 
to expect any real reform and any substantial 
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recapture of good name for the Union while Hoffa 
and those in concert with him control the destinies 
of the Union. They are, after all, usurpers, who 
rigged an election. They habitually do what you 
must Spec’ from usurpers. They are, according to 
the available evidence, and even according to their 
own sworn admissions, some of the most dastardly 
and dangerous misleaders of labor in the country, 
men who are a disgrace to organized labor and 
civilization. What is more, they are a challenge 
to good government (especial our courts, for 
otherwise a wretched membership is remedyless) and 
a threat to the civil liberties of 1,600,000 mem-~ 
bers. I notified my fellow Monitors that I had 
reached the conclusion that Hoffa and his associates 
ought to be ousted for the sake of justice and for 
the good of the organization and for the welfare of 
trade unions in general, I informed my associates 
that I was preparing a summary or a resume of Hoffa's 
misdeeds, and, that I would eventually make a motion 
that the Monitors recommend his ouster. I prepared 
that summary before I drafted the Cherges. This I 
considered to be duty both as a Monitor and as 
lawyer for the plaintiffs." 


Every one of the plaintiffs, except Cunningham, eap- 
proved the previous and subsequent charges filed on their be- 
half against Mr. Hoffa, looking not only to his removal from 
provisional office but also to his ouster from membership. 

As recently as November 19, 1959, plaintiffs' motion to bring 
Hoffa up on those charges was filed. The sudden change of 
attitude in wen like Lawrence T. Smith, Pat Kennedy and the 
appellant-plaintiffs (who have obviously been brainwashed) 
seems very significant and arouses suspicion. Whereas earlier, 
Boggia and Milone, had, for example, as original plaintiffs 
vehemently urged the ouster of Hoffa, now they argue that 


Hoffa ought to stay, because he is more useful than the 


Monitor! And he could be useful in eliminating gangsters 


and racketeers from the Teamster Union! 

A court of equity maintaining surveillance over a 
class action mst, it is submitted, take steps to maintain an 
undeviating line and policy consistent with the original com- 
plaint and the Consent Order as authoritatively construed. 
The named plaintiffs may not control the action by majority 


vote inconsistent with the interest of the class; or where 


» 23 = 


they have been misinformed and misled. Otherwise, an ection 
that started with thirteen plaintiffs, of whom one has al- 
ready become a renegade - namely, John Cunningham - could con- 
ceivably disintegrate as the result of efforts to transform 
all of the plaintiffs into witting or unwitting Cunninghams, 
to the vast prejudice of the class involved. The interests 
of the class would be lost in the formality of majority 
voting. It is, after all, the administration of justice that 
we are concerned with in this case, and not mere arrangements 
of legal technicalities or a massing of specious arguments. 
A class action, precisely because the class is indivisible, 
is itself indivisible. If a mere change of opinion by the 
nominal plaintiffs can affect the nature of this class action, 
there is no standard for maintaining the integrity of the 
original action; and the class can be deserted because of the 
vegaries of named plaintiffs, or of a mere majority of them. 
The District Court having jurisdiction over this 
class action must necessarily be granted wide discretion, 
based especially upon his own knowledge and observations, in 
taking steps to insure faithful adherence to the aims and 
purposes of the Complaint and the Consent Order. This dis- 
cretion goes beyond the mere power to remove a court officer, 
who has no fixed term of office. It also goes to the question 
of appointing a successor to the plaintiffs' Monitor as well 
as to the question of appointing a union nominee as the de- 


fendants' Monitor. The defendants below, very transparently 


and deliberately nominated a candidate whom any Court would 
hesitate to appoint to the Monitorship. The mere fact that 
the parties nominate someone for that office does not mean 
that the Court had a duty to appoint the proposed nominee. 

Mr. Bufalino was nominated by Hoffa and his associates because 
they knew that Judge Letts would at first resist such nomina- 
tion for good cause. In this way they were providing 
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themselves with a counterfeit argument: that the Board of 
Monitors was not complete; and that the Union was being 
arbitrarily deprived of representation on the Board. Actual- 
ly, it was Hoffa and his associates who were arbitrarily re- 
fusing to nominate anyone except Bufalino. The Court below 
knew -- even if this record does not reflect it -- that Mr. 
Bufalino was three times rejected by the Michigan Bar Asso- 
ciation and is not licensed to practice law in the State of 
Michigan; that nevertheless he received substantial sums of 
money from Local 299 (Hoffa's Local) and Local 985 (his ow 
Local) for "legal services", including payment of hotel bills 
while in attendance at Hoffa's trial in New York and Washington, 
D. C., totalling some $13,749.40, for the years 1957 and 1958. 
The Court below knew that it was of Mr. Bufalino that the 
Chairman of the Select Committee on Improper Activities in 
the Labor or Management Field spoke in the following terms: 
"The operations of Local 985 of the Teamsters 

Union headed by Mr. Hoffa's associate, William E. 

Bufalino, represent the most disgraceful type of 

wad women to provide personal: agerendivenent for 

Mr. Bufalino and his friends." 

The Court below knew that Mr. Bufalino's Local 985 
obtained a loan of $10,000., from Mr. Hoffa's Local #299; and 
that on the same date $10,000., was loaned to Henry Lower who 
was at that time engaged in trying to develop the Sun Valley 
real estate project, as to which Mr. Bufalino would be called 
upon to make recommendations as a Monitor. Indeed, he has 
already done so in a press interview. 

The significant question was not whether or not the 
Union was represented on the Board of Monitors, since the 


practical resignation of Mr. Maher. The really significant 


question was: Why was it not represented? This leads to 


other questions. Did the Union ever nominate an acceptable 
candidate? Did Judge Letts refuse to appoint an acceptable 
Union nominee? Was the Union stalling on nominations of 
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acceptable candidates for the very purpose of delaying and 
obstructing the Monitorship and the trial of Mr. Hoffa with 
the specious protest that it was not represented on the Board 


of Monitors? In facing such questions the Court below, being 


thoroughly conversant with the case from the beginning, was 
in a better position to judge than any other Court could 
possibly be. Only assumptions condemned the Court below. 

The District Court was entitled to a large measure of discre- 
tion so as to avoid the very disrepute which the literally 
forced eppointment of Mr. Bufalino finally caused. This is 
clear from the appendix to this brief reprinting an editorial 
of May 14, 1960, of the New York Herald Tribune. 

These considerations are marshalled not as proof 
nor as material which has found its way into the appeal 
record; but rather as illustrations of aspects of the case 
which argue wide discretion in the Court below. These illus- 
trations show the dangers inherent in a process of indulging 
assumptions which, effectively, erect a presumption that the 
Court below erred. 

The named plaintiffs (there were originally thirteen 
of them), could not be expected to maintain unanimity of views 
and appraisals from the beginning to the end of a long suit. 
It would therefore be unrealistic to withhold Court decisions 
removing or appointing Monitors, except upon the unanimous 
approval of the named plaintiffs. When they instituted this 
action the named plaintiffs had a common end and they con- 
stituted a kind of social unity, which they maintained (with 
one exception) until very recently. Reason and experience 
show that unanimity of opinions and sentiments is a thing rare 
and difficult to maintain, especially where the end contem- 
plated is not connected with determined means in such a close 
or obvious or necessary way that all minds are bound to agree 


or do spontaneously agree to consider the means necessary. 
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Being endowed with intellect and free-will people tend to 


verge even toward common ends by several means. It is necessary 


to have some intelligent principle which can, by authority, 


impress the same tendencies on the diverse wills. The Court 
below is the proper authority to regulate, in its sound dis- 
cretion, the unity needed for a class action, That discretion 
should not be lightly repudiated on appeal. 

Actually, the present named plaintiffs never operated 
on the principle of unanimity, because rather early in the 
history of the Monitorship, John Cunningham defected to the 
defendants and ever since that defection there has been and 
could be no unanimity. 

Even majority rule, as an ironbound principle, would 
be unprincipled in a class action; because it is conceivable 
that only one out of a number of named plaintiffs might main- 
tain an undeviating and faithful line in the representation 
of the class. When the named plaintiffs split or oppose each 
other it should be for the Court below to resolve the dis- 
pute on the basis of the primacy of the class and of the aims 
of the Consent Order. So the very concept of a class action 
(and similarly the concept of the Monitorship as a group of 
court officers in whom the Court ought to be able to place 
reliance) demands that the District Court should have the 
power of summary removal without notice and hearing. It 
should also have the right to appoint a successor from those 
nominated by the "party or parties" interested. The relevant 
sentence from Section 2 of the Consent Order says, ‘In the 
event of the inability or unwillingness to serve or other 
disability on the part of any Monitor * * * a successor 
Monitor shall be appointed in his place by the Court upon 
nomination by the party or parties as the case may be who 
nominated the Monitor to whose office the successor Monitor 


shall be appointed."' (emphasis added) The six plaintiffs 
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who nominated Terence F. McShane fit within the category "the 


party or parties" who nominated Lawrence T. Smith originally. 


They were, therefore, competent to nominate his successor. 
Where the named plaintiffs present different nominees for 
plaintiffs' Monitor, selection should be left to the Court 
below. Otherwise justice would be hindered or delayed by 
a deadlock among relatively uninformed and sometimes misled 
nominal plaintiffs. 

Finally, this Court should permit no mere specula- 
tion as to the motives of Judge Letts in dismissing Lawrence 
T. Smith and in appointing Terence F. McShane. There is 
literally nothing but bare assumption or specualtion to 
support the view (upon which in all argument the appellants 
chiefly relied) that Judge Lette was acting purely upon hear- 
say in dismissing Lawrence T. Smith; cr that Judge Letts was 
actually motivated primarily or even largely by Godfrey P. 
Schmidt's letter of March 28, 1960. Indeed, the very Order 
appealed from on its face contradicts such assumption. 

If such unwarranted theorizing, which finds no 
foundation in the record before this Court, is permitted to 
cancel out all of the other factors to which attention has 
been called here, then there will have been created, for all 
practical purposes a monitor truant to the purposes of the 


class action will be imposed on the class and the Court below. 


POINT IV 
THE ORDER ON APPEAL RESTING IN THE DISCRETION 
OF THE DISTRICT COURT IS NOT REVIEWABLE. 
There can be no doubt, in view of Section 2 of the 
Consent Order, that removal of a Monitor rests in the dis-~ 
cretion of the District Court. No showing of gross abuse of 
that discretion was made by appellants. Therefore, the 
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decision of the Court below is final and not appealable. 


Wood v. United States, 16 Pet. 342; Bennett v. Bennett, 208 


U.S. 505; Holmgren v. United States, 217 U.S. 509; United 
States v. Socony-Vacuum Oil Company, 310 U. S. 150. 


Respectfully submitted, 
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